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1961]

RECENT CASES

dicating the party's view as to the proper consideration.8 Recovery has also
been allowed on the basis of a quantum meruit theory, but limited to the
value of services rendered before the void contract was madeY
The North Dakota Code is silent on the matter. But it has been held in this
state that no recovery can be had in quantum meruit where the services cannot be shown to have benefited the client, the recovery being precluded where
a champertous agreement provided for a contingent fee and the litigation
failed.1o
It is submittted that to allow rccovery in cases of this type, as was done in
the instant decision, is to encourage champertous agreements. If the client
permits the illegal contract to stand, the attorney can recover the contractual
amount. If the client does not, then the attorney can recover the reasonable
value of his services. Such a result gives indirect sanction to an illegal agreement and thus encourages practitioners to "take a chance." Equally, it allows
clients to exert economic pressure on practioners to finance their lawsuits.
THEODORE KESsEL, JR.
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LIABLITY THERFORE - SHOPKEEPERS RESPONSIBILITY - NORTH DAKOTA'S
SHOPLIFTING AcT. - Plaintiff was detained by the defendant's employee, who
had observed him taking some caroid and charcoal tablets from a bottle in a
drugstore. The defendant at that time was serving in the capacity of a store
detective hired by the drugstore for the purpose of stopping shoplifters. The
detention lasted 30 to 40 minutes, during which time the defendant questioned
the plaintiff about his actions. The plaintiff brought this action for false arrest;
at the trial the jury awarded the plaintiff damages in the amount of $1,500.00.
On appeal, the supreme court of Nebraska held, two justices dissenting, that
the damages were excessive, but there was sufficient evidence to submit the
case to the jury. New trial granted. Hebrick v. Samardick & Co., 169 Neb.
833, 101 N.W.2d 488 (1960).
False imprisonment is the unlawful restraint by one person of the physical
liberty of another.' The detention is a matter between private persons for a
private end.2 Generally, probable cause 3 is not a defense in an action for false
imprisonment. 4 However, some courts hold that probable cause will reduce
damages. 5 It has been held that where a person has reasonable grounds to
believe that another is stealing his property, he is justified to detain him for
a reasonable time in order to investigate.
8. See Davis v. Webber, 66 Ark. 190, 49 S.W. 322 (1899); Clark v. Gilbert, 26 N.Y.

279 (1863); cf. La Du-King Manuf'g Co. v. La Du, 36 Minn. 473, 31 N.W. 938 (1899).

9. Dreyfuss, Weil & Co. v. Jones, 116 111. App. 75 (1904); Thurston v. Percival, 50
Mass. (I Pick.) 415 (1823).
10. Freerks v. Nurnberg, 33 N.D. 587, 157 N.W. 119 (1916).
1. Rich v. Mclnery, 10 3 Ala. 345, 15 So. 663 (1894); Weiler v. Herzfeld-Phillipson
Co., 189 Wisc. 554, 208 N.W. 599 (1926).
2. Alsup v. Skaggs Drug Center, 203 Okla. 525, 223 P.2d 530 (1949).
3. Sanders v. Davis, 153 Ala. 375, 44 So. 979 (1.07). "Probable cause" for arrest,
as a defense to an action for false imprisonment, means a reasonable ground for suspicion,
supported by circumstances.
4. Jefferson Dry Goods Co. v. Stoess, 304 Ky. 73, 199 S.W.2d 994 (1947); Titus v.
Montgomery Ward & Co., 224 Mo. 177, 123 S.W.2d 574 (1939).
5. Gamier v. Squires, 62 Kan. 321, 62 Pac. 1005 (1900); Crawford v. Huber, 215
Mich. 564, 184 N.W. 594 (1921); Titus v. Montgomery Ward & Co., 224 Mo. 177, 123
S.W.2d 574 (1939).
6. Collyer v. S. H. Kress Co., 5 Cal. 2d 175, 54 P.2d 20 (1936); Bettolo v. Safeway
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The North Dakota legislature enacted a statute7 which adopted the principles laid down in the Collyers and BettoloO decisions. These two decisions
give the shopkeeper more leeway to detain individuals suspected of larcency.
This statute attempts to do away with the traditional old common law and
case law rules which up to now have presented substantial difficulties in the
shoplifting area. The common law rule that a private person could arrest for
a misdemeanor only when it amounted to a breach of the peace has been
broadened by statute.' 0 Nevertheless, if the evidence is uncontroverted, the
question of probable cause is one of law for the court.". When the facts are
controverted and the evidence conflicting, then the determination of their
legal effect by the court is necessarily hypothetical, and the jury is to be told
that if it finds the facts in a designated way, then such facts do or do not
12
amount to probable cause.
The North Dakota Shoplifting Act-shall provide the much needed protection
that merchants in North Dakota have long been seeking.
JOHN

THORSON,

JR.

FOOD - LIABILITIES FOR INJURIES - APPLICABILITY OF RES IPSA LOQUITUR BURDEN OF PROOF'IN CIVIL ACTION. - Plaintiff brought an action for damages

allegedly suffered when he swallowed a paper clip which the Coke bottle
contained. The trial court granted a verdict for the defendants and the plaintiff appealed. The Supreme Court of Utah held, two justices dissenting, that
the res ipsa loquitur doctrine was inapplicable and that recovery for breach
of warranty of the adulteration statute was properly denied. Milligan v. Coca
Cola Bottling Co. of Ogden, 354 P.2d 580 (Utah 1906).
The majority opinion in this case relied on Jordan v. Coca Cola BottlingCo.
of Utah,' in which the court held that the only time that the doctrine of res
ipsa loquitur should apply to a sealed product is when the plaintiff has shown
that there was an absence of opportunity for tampering. Utah has joined a
minority group of states that hold, in an action to recover against a manufacturer of food sold in a sealed container and shown to have contained a foreign
substance, proof in addition to proof of the presence of the foreign substance
in the food is necessary to make out a submissable case on the manufacturer's
negligence.2 However, the majority holding in this case' makes it virtually imStores, Inc., 11 Cal. App. 2d 430, 54 P.2d 24 (1936); Teel v' May Dept. Stores Co., 348
Mo. 696, 155 S.W.2d 74 (1941); But see Great Atl. & Pac. Tea Co. v. Smith, 281 Ky.
583, 136 S.W.2d 759 (1939).
7. N.D. Laws 1959, c. 128, "An act to exempt from civil or criminal liability any
police officer, merchant or merchants employee who takes into custory or detains any person who he has probable cause to believe has committed larcency of goods held forsale."
8. Collyer v. H. S. Kress Co., 5 Cal. 2d 175, 54 P.2d 20 (1936).
9. Bettolo v. Safeway Stores, Inc., 11 Cal. App. 2d 430, 54 P.2d 24 (1924).
10. Restatement, Torts § 119 (1934). See e. g., Calif. Pen. Code, § 837, 111. State. c.
38, § 657 (1959). These statutes lump felonies and misdemeanors together and thereby
allow a private person to arrest for either a felony or a misdemeanor committed in his
presence.
11. Gooch v. Wachowiak, 352 Mich. 347, 89 N.W.2d 496 (1958); Harrier v. Montgomery Ward & Co., 124 Mont. 295, 221 P.2d 428 (1950).
12. Aitken v. White, 93 Cal. App. 2d 134, 208 P.2d 134 (1949); Miller v. Lee, 66
Cal. App. 2d 778, 153 P.2d 190 (1944).
1. 218 P.2d 660 (Utah 1950).
2. Swenson v. Purity Baking Co., 183 Minn. 289, 236 N.W. 310 (1931); Dail v.
Taylor, 151 N.C. 284, 66 S.E. 135 (1900); Coca Cola Bottling Works v. Sullivan, 178
Tenn. 405, 158 S.W.2d 721 (1942).

